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‘itha E-mails, was via E-mail, the 170 units for the

REELSs.
Q Thank you.
MS. BRILLET: 52.
(Plaintiff's Exhibit Neo. 52
marked for identification.)
IBY MS. BRILLET:
Q Do you recognize this document? This is a
string of E-mails from June of 2005.
I A I do,
| Q Okay.

In the middle or just above the middle, there
iz an E-mail frxom you to Michael Abramovitz, Lisa Rady,
and Michael Williams --

A Uh-huh.
-=- Thomas Murray, cc to Holly Wagner,

Correct.

Would you read that first paragraph, please?

> 0 B O

{Reading)

"The numbaer that Holly has
provided and thought it may be low
causes quite a problem for you. Wa

have only made two purchases for

the rights to distribute a total of

2,000 licensas."
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o] Thank you.
Who is Michael Williams?
A Michael Williams became the manager of that

particular group.

Q Is hea still with Sun?
A I believe he is, yes.
Q Okay.

The E-mail at the bottom of the first page
from Helly Wagner to Michael Melnick, Michael
Abramovitz, Lisa Rady, and Michael Williams, the subject

iz "Netbula." It's from June 20th, 2005, and it says:

"The SAP query I ran thia |

morning shows 2,386 models shipped.

This number is low due to the fact
that the cuery does not have the
capability of pulling the client
feature quantities that were
released in November of last year."
Was this gquery aver corrected?
A We went back and locked at it and pulled the
query based on those 1191l product numbers and actually

went back on —-— like the ones that were unlimited, went

back to the custcmers for the Ewo that we sold to them

and verified what their counts were. So yas,.

Q Did you provide this infarmation to Netbula®?
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THE WITNESS: <Can I ask a question of you?

MR. PULGRAM: Ha's got a quastion about
privilege.

M5, BRILLET: Sure. Okay. We can go off
racord for a moment.

{(Discussion held off record.)

THE WITNESS: So the anawer to your question
is vyves, we did, in the contents of seattlement
discussionsa.

BY M5. BRILLET:

Q Did wvou say that you sold unlimited licenses,
two unlimited licenses?

A We had sold two product numbers that were
listed as unlimited licenses, and thoas are the oneas
that wa waent to and found out that there were actually
just the two, capped them at a certain amount, and added
those quantities inte that quantity or that amount that
was given.

Q What amount did you cap them at?

A The amount was —— I believe ik was 500. I'm
not exactly sure what that count was.

Q To whom were they sold?

A Parden me?

Q To whom were thoy sold?

A

I den't recall who the customers were. It was
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in that settlement agreement --
Q Okay.
A -— or that settlement discussion.
ME. BRILLET: 53.
{Plaintiff's Exhibit No. 53
marked for identification.)
BY M5. BRILLET:

Q Do you recognize this document?
A I sure do.
Q Okay .

These are E-mails between Sales@Netbula and

[ Michael Melnick, June 15th, 2005 and July 7th, 2005.
Would vou please'read the E-mail that you sent
to Sales@Netbula on July 7th, 20057
A Certainly.
"We would like to gat a quote
on having an unlimited distribution
madel. Is this available?
Tracking usage is beceming
burdensome and we want to ensure
that we continue to be in
compliance."
Q Thank you.
“Let me know. Thanks."

Q Were there other communications abount
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unlimited licensae with Netbula before the sending of
this E-mail®?
A No. This was done to try to fixr the problem
that we had, try to coma to soma middle ground.
Q Ckay.
MS. BRILLET: This ias 54.
{Plaintiff's Exhibit No. 54
marked for identification.)
BY MS3. BRILLET:
Q Do you recognize this string of E-mails
ketwean you and Sales@Netbula.com?

Betwean me and John, yes,

Q And the E-mail says: "To Salas@Netbula.gom"?
A Yas, it dces.
Q Okay .

There is an E-mail that you sent to
Sales@Netbula.com on July 1llth, 2005, and that's the one
that starts just below the middle of the page on the
firat page.

Okay.

Q Would youn read that first paragraph?
A (Reading) |
"John, I think you'll need to
peint that audit clause to me in

the agreement that was signed
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BY MS. BRILLET:

gsalling unlimited licenses?

selling —--

between the parties on 3/12/04 by

Don Yue and X. There is nothing in
the agreement that allows any kind
of audit, nor was there cone in the

previous agresmant. Wa would love

to pay you on a royalty basia -- a
royalty 'as we uge basis,' but when
this was requested, we wera
reminded that this was not your
model and that we must prepay."

Q Thank you. |

selling unlimited licenses?

Did you ever tell Netbula that you were ‘
MR. PULGRAM: Vague as to time.

Q In 2005, did you tell Netbula that you were

A I am not aware of that, no.

Q In 2004, did you tell Netbula that you were

gelling unlimited licensos?

A Not that I'm aware of, no.

0 In 2003, did you tel]l Netbula that you wera

a Not that I'm awarae of.

Q How akeut 20027
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] - ] - ]
1 A Wea didn't actually even introduce tha 2000 --
2 or the unlimited licenses until November of 2004 or 'S5,
3 I don't remember which year it was.
4 Q Okay.
5 Did you make Netbula aware that you were
6 I sellin§ the unlimited licenses?
7 A Not that I'm aware of, neo.
8 MS. BRILLET: 55,
9 (Plaintiff's Exhibit No. 55
10 marked for identification.)
11 BY MS. BRILLET:
12 Q Po you recognize this E-mail?
13 A tes.
14 Q Ckay.
15 Would you please read paragraph 3 in that
16 first page just above the half-point line?
17 A The one to me? So Number 3 of tha first
18 Eemail?
‘19 Q Yaz, wheres it says: 2004

20 Agreement—-Inconsistency...."
21 A (Reading)
22 "2004 Agreement --
23 Inconsistency in StorageTek's
24 reagponses -- we felt that we were
25 misled and were being taken

L _ _
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advantage of when signing the 2004
agrasment. We were told in 2002
the StorageTek product was
terminated and fewer than 200
licenses of the 1,000 were used
(with 800+ wasted), so when we were
contacted in 2004 about Netbula RPC
for Windows 2003, we were eager to
maka it up tc you by using the
original pricing, even though our
pricing model had been changed
since 2001. The prices were raised
and made clcser to the offerings of
ather vendors {our prices ara still
lower). In 2004, our price for
Netbula RPC was $3500 if purchased
in blocks of 100, or 18,000 if
purchased in blacks of 1,000,

Going forward, we would like to
redo an agreement based on our
current licensing and pricing
models. "

Thank you.

MS. BRILLET: 56,

(Plaintiff's Exhibit Wa. 56
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marked for identification.)
BY M3, BRILLET:
Q Do you recognize this document? These are a
string of E-mails.
R Yaz, I do recognize this.
Q Okay.

And the very middle of the firat page is an

E-mail from Michael Abramovitz, sent on July 27th, 2005
to Michael Malnick, Lisa Rady, David Schenck {sic),

Michael Williams, Holly Wagner, Jay Nakagawa, regarding

Nethkula.
Who is David -~ I mean, sorry, Donald Schenck?
A Donald Schenck was our program manadger.
Q Is he still with Sun?
A I believe he is.
Q Okay.

Who ieg Jay Nakagawa?
Marketing guy.
Q Is he still with Sun?
A Jay, I do not know if he is =still with Sun or
not,
Q Would you please read the content of that
E-mail?
A Cartainly.

"LibAttach 1.0 used the
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Distinct Portmapper. MHNetbula's

Portmapper has been in since 1.1.

Netbula was chosen at the time
because Distinct never called us
back regarding upgrading versions
and licensing and Netbula was
already in-house ag part of the
REELs project. The GA date for 1.1
was October 31, 2000. The GA date
for 1.2 was December 18th, 2003."

Q Further, pleasa.

B {Reading)

"The Distinet Portmapper in
theory sheould woxrk as well as
Netbula's. They charge §1,495 fox
a developer's license and 550 each
for runtime licenses."”

Q Thank you. Okay.

Now, would you please look at the

July 27th, 2005.
1 a QOkay.

Q Would you please read that E-mail?

A Certainly.

second-~to-the-last page. The bottem half, therea iz an

E-mail from you to Michael Williams and Lisa Rady on

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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"

"Qkay. Now they are getting a

little testy. Did we ship any RPCs
an Windows platform? They want a
detailed royalty report, including
product names, platform
information, version of Windows

{(nmonth and year of deployment). I

think that they are thinking they
have us over a barrel. They claim

their new pricing is much higher

now, I will work that.™
Q Did you provide that detailed royalty report,
including all of this information from this E-mail?
A I did.
Q Okay.
When did you provide that one?
A I don't know what the day was. It was shortly
aftex this.
MS. BRILLET: Okay. 57.
(Plaintiff's Exhibit No. 57
marked for identification.)
BY MS. BRILLET:

Q Do you recognize that E-mail? Do you

recognize the E-mail atring?

A From the parts of it that I can actually read

is2
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and discern, ves.

Q Did you actually send these E-mails?
A This first one, definitely; the second one,
definitely.

Q Are there any that you did not send that have
your nanme on them?
MR. PULGRAM: Do you mean that have his name
shown as from?

MS. BRILLET: Yes.

THE WITMESS: Anything shown from me would
have been sent by me.
MS. BRILLET: Thank you.

MR. PULGRAM: I would note that there are

places that the E-mails are merged together and
difficult to decipher and difficult te determine who ox
what was sent by which person.

MS. BRILLET: Okay. But the question was
anything that said that it was from Michael Malnick waasa,
in fact, sent by Michael Melnick,

MR. PULGRAM: Right. But the prcbhlem is that
when you get desp into the document and it has
formatting problemsa, there will be placea that say
Melnick and you can't tell what it's about.

MS. BRILLET: Understood. This is the way

Defendants produced the decument, so...
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Okay. This is 58.

(Plaintiff's Exhibit No. 58
marked for identification.)
BY MS. BRILLET:

Q Do you recognize this string of E-mails? I'll
give you a moment to lock at them.

A Yes, but the same comment, because this is one
of those E-mails where some of the allegations that were
put in here by John I responded tc within his
allegation, and you can't tell the differance between
what I answered and what the actual statement was.

Q Qhkay.

My question was: Anything that stataes it was
sent from Michael Melnick, you sent it?

A That would bhe a correct statement, yes.

Q Thank you.

MR. PULGRAM: I think subject to that
qualification that he gave, so that we're clear.

MS. BRILLET: This document is exactly as
produced by Defendants. There were nco changes made to
it.

This i=s Exhibit 59.

(Plaintiff's Exhibit No. 59

marked for identification.)
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|

BY MS, BRILLET:

Q Do you recogniza these documenta?
A I actually had never seen these before now,
but I was aware of them,
Q Ckay.
Can you tell from this letter how ——
There was an amount on here for an enclosed
check of $22,480. It's on the Ffirst page.
A That?
Q It's on tha first page, on the letter.
A Ckay.
Q The first sentenca?
A Uh-huh.

Q Can you tell from this letter how that amount

was determined?

A I know how it was determined. It was all part

cf the settlement discussions and the information that
we had put into that particular -- that letter was sent
previous to Don.

Can I tell you specifically how this number
came about?

Q Yes.

| A I don't have the specifics on it.

Q What can you t£all me abont how that number was

derived?

1eb
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A WHa came up -~

MR. PULGRAM: Asked and answered.

THE WITNESS: Pardon me?

MR. PULGRAM: 1I'm sorry, I said asked and
answered. If you have further teatimony, you can
provide it.

MS. BRILLET: Hwe indicataed that he did.

THE WITNESS: Okay.

We came up with tha infermation as far as what
actually had been shipped up to that point, to the time
we stopped using it, and subtracted out the numbar of
units that we had already paid for to come up with this
total number of 3,492 that was actually distributed, and
then basaed that on thae rate par the agreement that we
got for 4,492 copies, which is 4,496 per copy there.
That's how we came up with that,

BY MS. BRILLET:
Q Did Ms. DeCecco offer to purchase five
1000paks to make up for this 4,4927
A I'm not aware that she made any offer on that.
Q Is this number a true count, 4,49827
A That's my understanding.
Q Did StoerageTek prepay for the 4,492 licenses®?
A No, Fer the agreement, they didn't hava to

prepay for those.
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Q Par the agreement, how was payment supposed to

be made?

A The agreement was that we had to buy in blocks

of 1,000, but the distribution agreement says that wa'd
pay for what we use and that we'll provide a purchase
order once -- and it gets paid once we get invoiced.
MS. BRILLET: Okay. I think this is a goecd
time to stop for lunch.
MR. PULGRAM: Okay.
(Lunch recess taken at 12:03
p.m. - resumed at 1:06 p.m.)
BY MS. BRILLET:
Q Ckay.
Mr. Melnick, I will take you back, plaase, to
Exhibit Number 4. It's an E-mail of February 7th,
20006 --
A All right.
Q -= from you to Sales@Netbula,
Do you have tha E-malil that precveded this one
or the string that precaded this E-mail?
A Not that I'm aware of, no.
Q Was this part of a discussion over the
telephone and then you toek it to E-mail?
A You mean as far as talking to Netbula?

Q Right, abeut this particular issue.

e
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A I don't recall that I ever had a conversation
with Netbula on this. This was probably after the
original purchase requisition was laid on my desk from
the engineering folks tc start initiating discussion.

Q Ckay. Thank you.

And esarlier, you testified that StorageTek had
identified the Swedish Tax Board to Netbula.
Can you tell me when that was?

A I'm sorry, I testified what?

Q That StorageTek identified the Swedish Tax
Board to Netbula. I showed you a spreadsheet and I
asked you if you had identified the Swadish Tax Board to
Netbula, and you stated that you had.

A I think what I stated was that it was in the
accounting that was put together by Carmel Gill at one
peint in time. I think that's what I said.

Q Instead of going back -- okay.

Did you identify the Swedish Tax Board to
Netbula?
MR. PULGRAEM: Vague and ambigucus.
THE WITNESS: Within that document.
BY M3S. BRILLET:
e Yes, you did?
A Yes .

Q COkay.
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s —

And when was this?

I don't know what the date was.

v Ckay.

We discussed earlier about the prepaid
agreements and royalty agreements.

A Uh-huh,

Q And would you tall me the differences between
the two? How do you begin a prepaid agreement? How
doas that ~- just tell me from inceptien to end.

MR, PULGRAM: I'm going to cbject as an
incomplete hypothatical and as vague, ambigucus, and
overbroad.

THE WITNESS: Can you ask the queatiosn again?
BY ME. BRILLET:

Q Sure,

We had discussed prepaid agreemmsnts and
rovalty agreements with regards to one of the documents
in the exhibits, so I'm asking you: How does a prepaid
agresment work? How does StorageTek treat prepaid
agreements?

MR. PULGRAM: And I've got the same
objections.

THE WITNESS: StorageTek typically doesn't do
any prepaid agreements.

A prepaid agreement basically is you're going

SARNOFF COURT REPORTERS AND LEGAL TECHNODLOGIES
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to pay for evervthing yvou'ra going to do up f£front and '
not do it on an ongoing basis.
That's -- in this particular case, what we did

was because we had to get started with the thousand

units, we paid for those thousand. But anund that, the
agreement for the distribution license is clear, is that ‘
you pay for what you have used.

8¢ for the first thousand, there was nothing
to pay for. 8So beyond that, you pay for what you use. |

BY ME. BRILLET:

Q S0 it was --

The first thousand was prepay and then
anything after that was just based upon whatever usage |
StoragaeTek had of the software?

MR. PULGRAM: Objection; mischaracterizes the
testimony.

BY MS. BRILLET:

Q Please correct my characterization.

A Well, it's not a trus prepay, in that it's --
you can call it a prepay because we paid fer them up
front, but that wasn't in the spirit of what we thought

we were doing with the distribution license itself,

Q What did you think you were doing with it?
A Other than the firgt thousand to get us going?

Q Yas .
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A That we were paving as wa usaed tham, just like
the agreement states.

Q And in what increments weare you making the
payments as you went? Was it on a monthly basis?

A No. We were told to go in and because of --
the model is to do 1,000 at a time, so when we go in and
as we use X amount, we geo in and, you know, then we
would buy a bleck cf 1,000.

Q Okay.

And how does StorageTek treat the royalty
agreementa®

MR. PULGRAM: Same objection; overbroad,
vagua, hypothetical.

THE WITNESS: What do you mean by "treat"?
BY MS. BRILLET:

Q When you enter into a royalty agreement, do
you have a specific modal of how you pay the royalties?
Do you pay them on an annual basis? Do you pay them
avery six months?

MR. PULGRAM: Vague, ambigmeus, overbroad.

Go ahead to the extent you can answer that
question.

TRE WITNESS: Yeah.

The process for StorageTek ies tc pay on a

quarterly basis for product used, and then the payments

[b_ = —

171

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
#877.955.3855

A0459




A0460
MICHAEL MELNICK 09/19/07

—

;a1

[+ o RN |

10
11
12
13
12
15
16
17
iB
19
20
21
22
23
24

25

were set up to pay 45 days after the end of sach
quarter. S¢ it was done on a quarterly basis.
BY M5. BRILLET:

Q Was a report given along with the payments
that are done quarterly?

A To the suppliex?

o Yas.

A I don't believe it was done to the supplier,
The reports were generated for rovalty accounting.

Q Okay.

So --

And in Netbnla's casa, if there was a royalty
agreement, would -- they would get a check evexy quarter
from StorageTek for the usage?

A If there was a royalty paymesnt in place, they
would have been 45 days after the end of each quarter.

o Would they also receive a report with that
check?

MR. PULGRAM: Objection; incomplete
hypothetical, assumes facts not in evidence.

BY MS. BRILLET:

Q Would they also receive a report with that
check?

A If it would have been set up that way, they

could hava gotten a report with their check.
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—
Q Do you have a boilerplate rovalty agreement
for your clients -- I'm sorry -- for the suppliers?
A StoragaTek did, yes.
Q Ckay.

Did you have a rovalty agreesment with Netbula?

A A royalty agreement? A StorageTek royalty
agreement? {

Q Yes.

A No. We used his paper, license terms.

Sc to elarify that, if you lock at the
distribution piece itself, the inference there that we

saw was that we're paying on a royalty-type bLasis |

because after the thousand, we were paying for what we
usad. But wa did not use StorageTek's papar, no.

Q How do you normally set up a royalty
agreement?

A Within a larger =--

MR. PULGRAM: Vague and ambiguous.
THE WITNESS: Within a larger distribution ‘
agreement .
BY MS. BRILLET:
Q Is it always individually negotiated?

A Well, the actual terms for the royalty

payments and the structure and process are within the
overall -- what we would call a distributicn agreement. H
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Okay.

¥ou have already Exhibit 607
And 61, yes, I do.

Okay.

60 was a documeant that Defendants produced

earlier today in this deposition, and Exhibit 60 has

"James Phan" in the upper left-hand cozrner.

©

pacple in

Do you see that?

I do.

Whe is James Phan?

I have no idea.
(Plaintiff's Eisxhibit No., 60
marked for identification.)

THE WITNESS: MNor could I name any of these

the "To" line,

BY M&. BRILLET:

Q

You don't recognize any of the names in the

"Ta" lina?

A
Q

that nams.

Just a8 few, but mest of them I do not.
Okay.

Well, I see Anton Vatcky, but you recognize

Benjamin Shern, do you know who that is?
No.

Bridget Schmitt?

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
877.955.3855

174

A0462



O o 1 5 o s W Nk

('Y
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

P OO PO F O PO PR PO PO PO PO PR PO PO M

A0463
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MICHAEL MELNICK 09/19/07
—_— —— E—
No.
Chris Groves?
No.
Daniael Spratit?
No.
David Lupe?
No.
G.M. Bouricius?
No.
No?
No,
Jack Miller?
No.
Janat PFatching?
No.
Jess Gypin?
No.
Kenneth Yanke?
YTes,
Who is Kenneth Yanke?
Ha was a support perscn.
Iz Kenneth Yanke still with 3Sun®?
That, I do not know. |
Lori Richards?
No.

-
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Louigse Richardson?
No.

Faul Arnold?

No.

Richard McCutchen?
No.

Salvemarie Reyeas?
No.

Scott Thurston?
No.

Vaughn Boward?

From the E-mails, I know of Vaughn.

Qkay. I believe we talked about that person.

Right.

Dan Shern?

I think that’'s Benjamin Shern, same as above.

I don't knew what he wasg --

Q
Dan E.

0 ¥ 0O ¥ O P

There is a Benjamin Shern and then therefs a

Shern.

I'm sorry. No, I don't know.
Lannis Fason?

No.

And we went ovar Janet Bridgeas?
Right,

Chkay.
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document that was produced today at this deposition.

BY MS. BRILLET:

Q

uppar right-hand corner?

Co TR o B

——

Look at Exhibit 61, and that's another

{Plaintiff’'s Exhibit No. &1

marked for identification.)

It's "Storage Technology Corporation" in the

That is corract.

Do you recognize thisz document?

I have looked at it today, yes.

Okay.

And would you look over this document and tell

me what it is®

A

It looks like a master agreement for the sale

of product -- what does it read here? =-=- StorageTek

products and servieas and software to a customer.

Q
A

Q
A

Q

contrace?
A
Q

And which customer is that?

From hera, it says, "Darden Restaurants."
Wauld you laok at the last page®?

Okay.

Darden restaurants is a customar for this

Apparently .
Okay.

I'm sorry. Back on €61, in the subject, I know
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you did not participate in this E-mail, but do you know

what "RBNT2"

is?

a Back on 607

Q Yes,
Undaer the attachment for that E-mail, it says,
"85T Support Process for RBNT 2. "

I'm sorry, back on 60.

A NT 2.5.

Q What iz "SST"?

A Let me see if it's defined anywhere in haera

and I'll tell you.

I think -~ I can honestly say I do not khow.

It's support related.

Q Ckay.

Do you know what "RB" is? I guess it's "RBENT
2.5." Do vou know what that is?
A Ma,

MS.

Mr. Melnicvk.

THE WITNESS:

MS,

I don't know what YRB" is.

BRILLET:

BRILLET:

questions for him.

MR.

MR.

PULGRAM :
EISEMAN:
BRILLET:
PULGRAM:

A0466
MICHAEL MELNICK 09/19/07

——

Thank you for your time,

Thank you.

I'm done unless you have further

I do not have qguastions.
Nor deo I.

All right. Thank you.

Ckay.
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{(Deposition session concluded at

1:18 p.m.)
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I, MICHAEL MELNICK, do hereby declare under penalty cof

perjury that I have read the foregeing transcript; that

I have made any corrections as appear ncted, in ink,
initialed by mea; that my testimony as contained herein,
as corrected, is true and correct.

EXECUTED this day of , 2007, at

] -

(city) {Stata)

MICHAEL MELNICK

180

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES

877.955.3855
A0468



D 1 5y N o WO e

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

A0469

- 1

I, the undersigned, a Certified Shorthand

Raporter of the State of California, do hereby certify:

| That the foregoing proceedings were taken
kefore ma at the time and place herein set forth; that
any witnasses in the foregoing procesdings, prior to
testifying, were duly sworn; that a record of tha
Proceedings wags made by me using machine sherthand
which was thereafter transcribed under my direction;
that the foregoing transcript is a true record of the
testimony given.

Further, that if the foregoing partains tao

the original transcript of a depesition in a Federal !
Casa, hefore completion of the proceedings, review of

the transcript [ X] was [ ] was not requested.

I further certify I am neither financially “
interested in the action nor a relative or amployee
|of any attorney or party to this action. I

IN WITNESS WHEREOF, I have this date

subscribed my name.

OCT 93 z007
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